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Indeed, both the environmental community 
and the business community have been push-
ing for ratifi cation for years. But in addition to 
approval in the Senate by a two-thirds vote, 
ratifi cation will require amending two of our 
most  important domestic environmental laws, 
the Toxic Substances Control Act and the Fed-
eral Insecticide, Fungicide, and Rodenticide Act. 
And therein lies the diffi culty that has kept the 
United States from being an active participant 
in treaties that most stakeholders agree should 
be ratifi ed as promptly as possible.

The main concern of all parties appears to 
be the U.S. Environmental Protection Agency’s 
authority to impose domestic controls that will 
conform to treaty standards as amendments to 
add new substances to the lists come forward. 
At issue here are TSCA and FIFRA’s thresholds 
for regulatory intervention, as well as how costs 
and benefi ts will be measured in evaluating 
new chemicals.

Bills have made some progress in both the 
House and the Senate. This year, H.R. 4591, 
which would amend TSCA, was voted out of 
the Energy and Commerce Committee. H.R. 
3849, which would amend FIFRA, has cleared 
the Agriculture Committee. On the other side 
of the Capitol, S. 2032, a FIFRA bill, is still in the 
Agriculture Committee.

With industry and the environmental com-
munity both pushing for ratifi cation but still at 
loggerheads, where is the middle ground?

I
n a Rose Garden ceremony at the begin-
ning of his fi rst term, President George W. 
Bush stood with Secretary of State Colin 
Powell and EPA Administer Christie 
Whitman and urged quick ratifi cation of 
the Stockholm Convention on Persistent 

Organic Pollutants. But five years later, the 
United States remains outside the treaty. 

It is more than ironic that the United States 
was a leader in negotiating a trio of landmark 
toxics accords, all of which have strong domestic 
support but entered into force in the last three 
years without U.S. participation — the Stock-
holm POPs convention, the Rotterdam Conven-
tion on Prior Informed Consent Procedure for 
Certain Hazardous Chemicals and Pesticides 
in International Trade, and the Protocol on Per-
sistent Organic Pollutants to the Long-Range 
Transboundary Air Pollution Convention, a 
treaty among northern hemisphere countries.

Being outside these critical agreements has 
several negative impacts. Because the United 
States is unable to participate as a state party in 
the implementation and evolution of the accords, 
both the global environment and the competitive-
ness of U.S. businesses are potentially at risk. The 
United States has been a world leader in chemical 
manufacturing and also in environmental law-
making. It should be a major, active force in ensur-
ing the effectiveness of  the treaties — particularly 
as the lists of controlled substances expand — but 
we won’t have a seat at the table.

Where Is The Middle Ground 
On POPs, PIC, and LRTAP?
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regulatory bodies evaluate chemi-
cals and then list those determined 
to be persistent organic chemicals 
or require prior informed consent 
for import. If the POP review com-
mittee lists a chemical, cancellation 
by ratifying nations is required un-
less the country opts out. FIFRA’s 
lengthy and thorough evaluation 
could be superseded, and U.S. 
consumers would lose the benefi t 
of an EPA registered chemical. 

To insure that U.S. sovereignty 
and its well-established regula-
tory process are not preempted or 
undermined, implementing leg-
islation that recognizes a middle 
ground is required. FIFRA’s exten-
sive requirements must be preemi-
nent, at the same time taking into 
account legitimate concerns raised 
by the international community. 

The crop protection industry 
believes that countries should 
have the option to exempt produc-
tion and use of specifi c pesticides 
from these treaties and to require 
mitigation measures for pesticide 
use, provided such decisions are 
based on socio-economic and 
risk/benefi t assessments. Any 
approach based solely on arbitrary 
banning or eliminating benefi cial 
use pesticides must be avoided. In 
addition, any decision by an im-
porting country under PIC should 
be applied without prejudice to 
U.S. exports so that both domestic 
manufacture in those countries 
and imports from all sources will 
cease. Evidence of international 
trade in a chemical must exist be-
fore subjecting it to a PIC listing.

Given the eagerness of some 
people to add chemicals to these 
lists regardless of the risk/benefi t 
evaluation, it is reassuring that 
members of the House and Sen-
ate Agriculture Committees have 
been able to craft a compromise 
that maintains FIFRA preeminence 
while acknowledging treaty-based 
concerns. Legislation was reported 
out of the House Agriculture Com-
mittee on July 27 by a unanimous 
vote. A corresponding FIFRA bill 
is pending before the Senate Agri-
culture Committee.

To avoid the potential subjec-
tion of U.S. crop protection prod-
ucts to arbitrary bans and unfair 
trade barriers of other nations, 
it is vital that the U.S. ratify and 
implement the Rotterdam PIC and 
Stockholm POPs Conventions. 
Only in this way can the U.S. fully 
participate as a voting member in 
future Conferences of the Parties 
to the conventions. Or the United 
States will continue to participate 
as an observer while signatory 
countries impose their agenda.

Douglas T.  Nelson is Executive 
Vice President and General Counsel  
of CropLife America in Washington,  in Washington,  in W
D.C.

Ideology Yields 
Abandonment Of 
Middle Ground

REP. HILDA L.  SOLIS

The Stockholm Conven-
tion is an important step 
to protecting public health 

at home and abroad from highly 
toxic substances. Unfortunately, 
implementing it has become more 
about advancing ideology than 
developing good public policy. 
This extremism has left the middle 
ground abandoned and prospects 
of passing broadly supported 
implementing legislation empty. 

H.R. 4591, which passed the 
House Energy and Commerce 
Committee on a near party line 
vote, undermines the intent of the 
convention. It contains an egre-
gious cost-benefi t standard which 
will virtually ensure no future per-
sistent organic pollutant is regu-
lated. It preempts the rights of our 
states to implement or maintain 
regulations which are more strin-
gent than federal regulations — a 
right in most other environmental 
laws. It leaves our nation’s most 
vulnerable communities, including 
minority and low-income Ameri-

cans, at risk and is broadly op-
posed by state attorneys general, 
public health advocates, environ-
mental organizations, and labor 
groups. 

The Bush administration is 
equally negligent. It has not 
drafted any language to make 
necessary changes to TSCA in 
the last two sessions of Congress. 
Between November 2004 and 
my subcommittee’s hearing last 
March, the only contact from the 
administration was a letter prom-
ising to “work closely” on this 
issue. Testifying at that hearing, 
Assistant Secretary of State Clau-
dia McMurray confi rmed that the 
administration has not convened 
meetings with outside interests to 
resolve differences on implement-
ing legislation. As a result, I fi nd 
any call to action on implementing 
language by the Bush administra-
tion disingenuous.

Legislation I introduced rep-
resents a path forward. H.R. 4800 
would effectively and effi ciently 
allow for the implementation of 
the Stockholm Convention and the 
further regulation of substances 
agreed to by the United States. It 
tracks the treaty language and con-
tains a standard that then Secre-
tary of State Colin Powell wrote is 
consistent with the risk-based de-
cisionmaking in chemical regula-
tions under existing law. It is sup-
ported by the American Nurses 
Association, the National Hispanic 
Environmental Council, the lead 
U.S. negotiators, 11 state attorneys 
general, two dozen American In-
dian and Alaska Native tribes, the 
AFL-CIO, United Steelworkers, 
and more than 60 environmental 
and public health groups. Unfortu-
nately the committee rejected my 
legislation on a party line vote.

I also offered my colleagues an 
opportunity to achieve the middle 
ground on implementing legisla-
tion. Prior to consideration of H.R. 
4591 by the full Energy and Com-
merce Committee, I recommended 
a stakeholder process to resolve 
differences and move forward in a 
bipartisan manner. Unfortunately, 
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my colleagues across the aisle, led 
by Representative Paul Gillmor, 
rejected this path and moved 
forward with their ideologically 
driven legislation.

Being party to the Stockholm 
Convention won’t mean anything 
if the United States does not have 
meaningful, effective, effi cient 
language to implement additions 
to the treaty if it chooses to do so. 
Unfortunately those that have em-
braced extremism in H.R. 4591 and 
refused dialogue have abandoned 
the middle ground and with it the 
possibility of moving implement-
ing legislation. As we wind down 
the 109th Congress, perhaps my 
colleagues will learn a valuable 
lesson which applies across the 
board — ideology may garner 
votes and campaign contributions, 
but it does not yield good public 
policy.

Representative Hilda L. Solis (D-
California) is the Ranking Democrat 
on the House Energy and Commerce 
Committee’s Subcommittee on En-
vironment and Hazardous Materials 
and a member of the Energy and Air 
Quality Subcommittee.

POPs: The 
Purloined 

Compromise
BROOKS B. YEAGER

In the famous story of “The 
Purloined Letter” by Edgar Al-
lan Poe, the epistle in question 

was ultimately found where it was 
least expected — in the most obvi-
ous place of all. The mysterious 
“middle ground” on POPs legisla-
tion can be found, I believe, in a 
similar place. To paraphrase Poe’s 
inimitable detective M. Auguste 
Dupin, “It’s been in plain view all 
along!”

Despite the four-year disagree-
ment over implementing legisla-
tion, there is broad support for 

U.S. ratifi cation of the POPs treaty. 
The 2001 Stockholm Convention 
on Persistent Organic Pollutants 
seeks the elimination of some of 
the world’s most dangerous chem-
icals — substances which, no mat-
ter where they are produced, end 
up contaminating the food chain 
globally — including in places 
such as the Arctic, the Everglades, 
and the Great Lakes. Though 
the United States has long since 
stopped production of the 12 POPs 
currently listed in the convention, 
Americans still experience their 
effects.

Our failure to ratify a treaty 
that we had a strong role in draft-
ing hurts our national interest. It 
weakens the treaty’s effort to re-
strict POPs, prevents us from play-
ing our rightful role as a leader 
in global chemicals management, 
locks us out from helping to shape 
the treaty’s operational mecha-
nisms, and places our chemical 
industry at a disadvantage as the 
convention considers restrictions 
on future chemicals.

This last is the cause of the de-
lay. The POPs treaty includes a for-
ward-looking mechanism through 
which new chemicals can be iden-
tifi ed as POPs, added to the appro-
priate annex in the treaty, and thus 
be made subject to the treaty’s 
restrictions on manufacture and 
use. It is in the U.S. interest that 
this mechanism be workable, so 
that the treaty can be effective in 
the future. Since the U.S. is a major 
chemical manufacturer, it also in 
our interest that the adding pro-
cess be scientifi cally rigorous and 
not subject to political whim. 

Achieving appropriate protec-
tions on these points was a major 
focus for the U.S. negotiating team. 
In the end, we achieved our objec-
tives on every point. The treaty 
sets out an adding mechanism that 
relies on careful scientifi c criteria, 
administered by a committee on 
which we can expect to play a 
powerful role once we ratify. Addi-
tionally, it requires a three-fourths 
majority of the treaty’s parties to 
add a chemical, and allows any 

party, including the United States, 
to prevent the application of a list-
ing with which it disagrees.

The delay in ratifying the POPs 
treaty stems from an effort to add 
language to the implementing leg-
islation that would give the U.S. 
chemical industry, in effect, a sec-
ond layer of domestic procedural 
protections with which to fi ght 
future listings. This second layer 
actually adds little if anything to 
the multiple protections of U.S. 
sovereign authority already in the 
treaty. Instead, the new language, 
added to several of the implement-
ing bills at the behest of the Bush 
administration, proposes novel 
regulatory standards that differ 
signifi cantly from the standards in 
the treaty and would likely invite 
litigation. It also weakens the pros-
pect that U.S. regulators would be 
able to meet our obligations to re-
strict even those new POPs whose 
listing we agree with. 

The middle ground on this is-
sue is, as I said, in plain view. 
Those who are concerned to pro-
tect the full range of U.S. regula-
tory discretion regarding new 
POPs should recognize that they 
can do so through the exercise of 
the protections that are written 
in to the treaty itself. This is the 
course proposed in the legislation 
offered by Representative Hilda 
Solis, H.R. 4800, which takes the 
most straightforward approach to 
implementing the POPs treaty of 
the various bills under consider-
ation in the current Congress.

Brooks B. Yeager, as Deputy As-
sistant Secretary of State for Environ-
ment and Development in the Clinton 
administration, was the lead U.S. ne-
gotiator for the Stockholm Convention. 
At present he is a Visiting Fellow at the 
H. John Heinz III Center for Science, 
Economics, and the Environment, in 
Washington, D.C. The views expressed 
in his article are his own and not neces-
sarily those of the Heinz Center.
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